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DETAILED ACTION 

Status of the Case 

The Remarks and Amendments, filed 16 August 2005, have been entered into the 
application. Accordingly, claims 2, 4-7, 9, and 10 have been amended and claims 1, 3, 8, 11, 13, 
and 14 have been cancelled. 

Claims 2, 4-7, 9, 10, and 12, as filed 16 August 2005, are presented for examination. 

Applicant's Remarks will be addressed as follows: 

• Rejection of claim 13 under 35 USC 112 has been rendered moot due to 
cancellation of the claim. 

• Claims 1 and 2 stand rejected under 35 U.S.C. 102(b) as being anticipated by 
Cherukuri et al. (WO 99/59428). This rejection has been withdrawn in view of 
amendments to claims, and is moot regarding claim 1 due to its cancellation. 

• Claims 1-4 stand rejected under 35 U.S.C. 102(b) as being anticipated by Song et 
al. (US Pat. 5, 128, 155). This rejection has been withdrawn in view of 
amendments to claims, and is moot regarding claims 1 and 3 due to their 
cancellation. 

• Claims 1-4, 7, and 9 stand rejected under 35 U.S.C. 102(b) as being anticipated by 
Huzinec et al. (US Pat. 5,912,030). This rejection has been withdrawn in view of 
amendments to claims, and is moot regarding claims 1 and 3 due to their 
cancellation. 

• Claims 1-4, 7, 9, 10, 12, and 13 stand rejected under 35 U.S.C. 102(b) as being 
anticipated by Van Beem et al. (WO 95/03709). This rejection has been 
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withdrawn in view of amendments to claims, and is moot regarding claims 1, 3 
and 13 due to their cancellation. 
• Claims 5 and 6 stand rejected under 35 U.S.C. 103(a) as being unpatentable over 
Huzinec et al. (US Pat. 5,912,030). This rejection has been withdrawn in view of 
amendments to the claims which limit the odor absorbing agent to uncomplexed 
cyclodextrin. 

The following new grounds of rejection are set forth and necessitated by amendments to the 
claims: 

Claim Rejections - 35 USC § 102 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

1) Claims 2, 4, 5, 7, 9, and 10 are rejected under 35 U.S.C. 102(b) as being anticipated by 

Yajima (US Patent No. 4,267,166). 

Yajima teaches "a foul breath preventative agent comprising cyclodextrin as and 
effective component" (abstract). The reference teaches that the agent can be a chewing 
gum (see: col. 1, line 50; Example 5 at col. 2, lines 62+; claims 1 and 3). The reference 
also teaches P-cyclodextrin, as well as mixtures of the a-, y-, and P- forms of cyclodextrin 
(see: col. 1, lines 39-45; Example 7; claims 1, 3, and 9). The reference also teaches a 
chewing gum comprising a chewing gum base and P-cyclodextrin (see Example 5). The 
components of the gum of Example 5 also meet the limitations of instant claims 7 and 9 
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regarding % by weight and instant claim 5 regarding weight ratios. The preparation of 
Example 7 as well as the limitation "0.5-50% by weight of cyclodextrin with the balance 
of said composition being edible carrier" of patented claim 1, meet the weight ratio 
limitations of instant claims 5, 7, and 9. 

Regarding the limitation of having one odor absorbing agent from (a) and (b) of 
claim 5, the reference teaches uncomplexed P-cyclodextrin as well as P-cyclodextrin in 
complex with another agent, therefore meeting the limitation of one component from 
each (a) and (b) of instant claim 5. Further, the reference teaches mixtures containing P- 
cyclodextrin with a carrier. 

Regarding the instant limitation of "uncomplexed cyclodextrin," Yajima does not 
specify that the cyclodextrin must be complexed with another agent. Further, Yajima 
states that the agent "comprises cyclodextrin as an active component" and that the agent 
may consist of cyclodextrin "alone or comprise it and a conventional carrier. . . such as 
sugar" (see col. 4, lines 13-17). Thus, the reference teaches the limitation of a 
cyclodextrin/active inclusion complex of instant claim 10. Therefore absent a showing to 
the contrary, meets the instant limitation of uncomplexed cyclodextrin as well as an 
active inclusion complex. 



Claim Rejections - 35 USC §103 
The following is a quotation of 35 U.S. C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 



(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
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having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

2) Claims 2, 4-7, 9, 10, and 12 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Yajima (US Patent No. 4,267,166), in view of Ning et al. (US Pub. No. US 2003/0049303 
Al), which is available as prior art with a filing date of 1 5 May 2001 . 

Yajima is applied as above. Yajima teaches "a foul breath preventative agent 
comprising cyclodextrin as and effective component" (abstract). The reference teaches 
that the agent can be a chewing gum (see: col. 1, line 50; Example 5 at col. 2, lines 62+; 
claims 1 and 3). The reference also teaches p-cyclodextrin, as well as mixtures of the a-, 
y-, and p- forms of cyclodextrin (see: col. 1, lines 39-45; Example 7; claims 1, 3, and 9). 
The reference also teaches a chewing gum comprising a chewing gum base and |3- 
cyclodextrin (see Example 5). The components of the gum of Example 5 also meet the 
limitations of instant claims 7 and 9 regarding % by weight and instant claim 5 regarding 
weight ratios. The preparation of Example 7 as well as the limitation "0.5-50% by 
weight of cyclodextrin with the balance of said composition being edible carrier" of 
patented claim 1, meet the weight ratio limitations of instant claims 5, 7, and 9. 
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Regarding the limitation of having one odor absorbing agent from (a) and (b) of 
claim 5, the reference teaches uncomplexed P-cyclodextrin as well as P-cyclodextrin in 
complex with another agent, therefore meeting the limitation of one component from 
each (a) and (b) of instant claim 5. Further, the reference teaches mixtures containing P- 
cyclodextrin with a carrier. 

Regarding the instant limitation of "uncomplexed cyclodextrin," Yajima does not 
specify that the cyclodextrin must be complexed with another agent. Further, Yajima 
states that the agent "comprises cyclodextrin as an active component" and that the agent 
may consist of cyclodextrin "alone or comprise it and a conventional carrier. . . such as 
sugar" (see col. 4, lines 13-17). Thus, the reference teaches the limitation of a 
cyclodextrin/active inclusion complex of instant claim 10. Therefore absent a showing to 
the contrary, meets the instant limitation of uncomplexed cyclodextrin as well as an 
active inclusion complex. 

Yajima does not teach silica. 

Ning teaches an oral care confectionery composition, preferably a chewing gum 
(abstract; paragraph [0064]; claims 1, 8, and 12). The reference also teaches that oral 
malodour controlling agents include absorbants; absorbants are used to absorb, adsorb, 
bind, or otherwise complex the volatile oral malodour materials, and examples of such 
materials include cyclodextrin and silica (paragraph [0056]). The reference also teaches 
that the composition also contains sweeteners (including bulk sweeteners or high 
intensity sweeteners) and flavouring agents (paragraphs [0075-0100]). Ning does not 
specifically teach the cyclodextrin p-cyclodextrin. 
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It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to include silica in the oral composition of Yajima, having been 
taught that silica, as well as cyclodextrin, are both known to be used in oral malodor 
compositions. The skilled artisan would have been motivated to include silica because of 
it's known activity of absorbing and controlling oral malodor. 

The skilled artisan would have been further motivated to include silica along with 
P-cyclodextrin because it is prima facie obvious to combine two compontents known for 
treating the same condition (i.e. oral malodor) to form a third composition for the same 
purpose. The following case law is believed to be relevant to the instant claim rejections: 

In re Kerkhoven (205 USPQ 1069, CCPA 1980) states that "It is prima facia 
obvious to combine two compositions each of which is taught by the prior art to be useful 
for the same purpose, in order to form a third composition to be used for the same 
purpose: the idea of combining them flows logically from their having been individually 
taught in the prior art." Therefore, it would have been obvious to a person of ordinary 
skill in the are at the time the invention was made to combine silica and P-cyclodextrin, 
motivated by their having been taught by the prior art to be useful in treating oral 
malodor, consonant with the reasoning of the cited case law. 

Therefore, the invention as a whole would have been prima facie obvious. 



Pertinent Art: 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 
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• Dodd et al. (US Patent No. 6,656,456 B2), which teaches zeolites, silica gel, cilica 
molecular seives, and cyclodextrins (including P-cyclodextrin and uncolplexed 
cyclodextrins) as odor controlling agents. See: col. 3 line 35-col 5, line 51). This 
reference is considered an equivalent teaching to the Ning reference as to the odor 
controlling properties of silica and cyclodextrins. 



This action is non-final. Claims 2, 4-7, 9, 10, and 12 are rejected. No claims are 
allowed. 



Contact Information: 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Amy A. Lewis whose telephone number is (571) 272-2765. The 
examiner can normally be reached on Monday-Friday, 9:00-5:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Christopher Low can be reached on (571) 272-0951. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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